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‘e Disclaimer:
Not legal advice or attorney-client relationship

This presentation has been prepared by Caldwell Everson PLLC for
informational purposes only. The information presented does not
constitute legal advice and is not to be acted on as such. This information is
not intended to create, and receipt of it does not establish, an attorney-
client relationship. By participating in this presentation you are not and do
not become a client of Caldwell Everson PLLC. Any information contained
herein is not intended as a substitute for legal counsel. You should not rely
upon any information contained in this presentation without seeking legal
advice from an attorney of your choice and who practices law in your state.

© Caldwell Everson PLLC 2



@

Where have we been?
Where are we going?
What trends can be identified?

What might the landscape for employers/drug testing
service agents look like in the next 5-15 years?
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Historical Viewpoint on Safety and lllegality

Historical illegal drug usage is foundation of all workforce
drug testing programs

o Presence of illegal drug in urine, oral fluid, or hair has been sufficient to
remove from employment even when use was historical and regardless
of fitness for duty on a given day
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Issues Fueling Change On Approaches To
Drug Testing
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Changing view of traditional drugs of abuse
oPublic perception of illegal drugs is changing

"In 2022, ~68% of Americans believe marijuana should be legal
(Gallup poll: https://news.gallup.com/poll/1657/lllegal-Drugs.aspx)

* Mid 1980s-mid 1990s: ~25% of Americans believed marijuana should be legal

(Gallup poll: https://news.gallup.com/poll/1657/lllegal-Drugs.aspx)
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Increasing view that the 1970s “War on drugs” was a failed
approach

> ~83% of Americans say the War on Drugs has failed

(https://www.aclu.org/other/poll-results-american-attitudes-toward-war-drugs)

c Reasons given:
= Did not decrease drug use or availability of illegal drugs
= Resulted in social inequities

= Qvercrowding of prisons for low level non-violent drug possession offenses and huge
recidivism

-]
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Decreased availability of labor
o Employers struggling to find and retain employees

o Caused by demographic shifts and aging population, early
retirement

o Anticipated to last significant length of time

-]
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Remote workers/applicants

> 58% of respondents reported the opportunity to work remotely at
least part of the time (at least 1 day a week)

" 35% of respondents reported the opportunity to work remotely full-
time (5 days a week)

(https://www.mckinsey.com/industries/real-estate/our-insights/americans-are-embracing-flexible-work-and-
they-want-more-of-it)

-]
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Pandemic
°|nnovation in delivery of services

cRemote work
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Opioid Epidemic
oBelief that prescription medications not automatically safe

> Opioid use disorder as a qualifying condition for medical
cannabis (e.g., New Jersey, Pennsylvania)
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Where Shifts Occur

Federally regulated drug testing is often the last to change
Employers of safety sensitive workforces are reluctant to change

Non-regulated, non-safety sensitive workforces frequently offer
more flexibility and employers often experiment with change
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e
Changing Laws/Legal Landscape

Recent changes in state laws reflect the opinion that the previous
criteria (illegality) may have been over-inclusive and not targeted
enough to determine if there is really a safety risk

o New focus on impairment

"F.g., California, New York, New Jersey, Washington
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Evidence of Changing Viewpoints
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Pivoting Away From Zero Tolerance (criminal laws)

Not legalization
Not decriminalization

Eliminates or reduces penalties for personal nonrcommercial
possession of small amounts of controlled substances

o Generally, eliminates incarceration and provides for monetary
penalties and/or treatment instead of jail
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Pivoting Away From Zero Tolerance (criminal laws)
OREGON: 2020 DRUG ADDICTION TREATMENT AND RECOVERY ACT

Reduces penalties for the personal non-commercial possession of specified quantities of controlled substances

(including heroin, cocaine, and methamphetamines) and establishes a drug addiction treatment and recovery
program

o Reclassifies drug possession offenses below specified amounts from a Class A misdemeanor to a Class E violation with a
maximum penalty of a $100 fine or completion of a health assessment with an addiction treatment professional

= Heroin (less than 1 gram), cocaine (less than 2 grams), methamphetamine (less than 2 grams), MDMA (less than 1 gram or 5 pills, tablets, or capsules), LSD
(less than 40 user units), psilocybin (less than 12 grams), methadone (less than 40 user units) and oxycodone (less than 40 pills, tablets, or capsules)

Also reduces penalties for possession of controlled substances, other than possession constituting a commercial

drug offense, in amounts greater than specified quantities, to a misdemeanor with less than a year
imprisonment, a $6,250 fine, or both

Possession remains a felony if at the time of the possession, person has a prior felony conviction, has 2 or more

prior convictions for unlawful possession of a controlled substance, or the possession is a commercial drug
offense
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Focus on Impairment vs. Historical Usage

What is “Impairment”?

> No agreement
> No workforce drug test provides reliable information on “impairment”
° Increased focus on recent use, narrowing window of detection

o Recent focus on testing of active drug (e.g., oral fluid, breath); use of
cannabis metabolites restricted in some states (e.g., California)
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Impairment: Difficulties With The Changing Laws

No objective standard for impairment

Often no exception for safety-sensitive employees in cannabis
laws

No consensus for “safety-sensitive”

New Standards: i.e., requirement of physical evaluation/use of
Workplace Impairment Recognition Expert (New Jersey), 24-hour
time period (Rhode Island) for cannabis
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Increased Research on Schedule | Drugs

Recognition of potential medical use of illegal drugs

o Ketamine

> Microdosing: taking 5-10% of a dose of a psychedelic (e.qg.,
psilocybin or LSD) that does not produce hallucinogenic effect

> No discussion of changing the traditional approach for cocaine,
methamphetamine, PCP
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Increased Interest in Possible Medical Benefits of
Psychedelics

Psychoactive substances (hallucinogens) that cause altered
state of consciousness (changes in perception, mood, and
cognitive processes)

cCommon Psychedelics include LSD (Lysergic acid
diethylamide), Psilocybin, Peyote, MDMA
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Psilocybin (“magic mushrooms”)

Currently a Schedule | drug under Federal law

2018: researchers at Johns Hopkins University suggested reclassification
to Schedule IV drug for research purposes due to potential medical
benefits for mental health conditions

2019 — 2023: numerous state and local governments have moved to
deprioritize/reduce penalties for personal use/possession of Psilocybin

* Denver, Colorado
* Oregon
e Colorado
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Psilocybin (“magic mushrooms”)

2019—2023: numerous state and local governments have moved
to deprioritize/reduce penalties for personal use/possession of
Psilocybin

o Denver, Colorado
> Qregon

o Colorado
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Cannabis

American Cannabis Experiment

c Cannabis a bellwether drug

o Legalization of cannabis will likely not change patchwork of state law for
workforce testing

c Employee protection for off-duty cannabis usage increasing

o Safety

= Some studies have shown an increase in car accidents with injuries in states after

Iegalization of cannabis (https://www.iihs.org/news/detail/crash-rates-jump-in-wake-of-marijuana-legalization-
new-studies-show)
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Federal Stance on Cannabis

Marijuana is still illegal under federal law (21 U.S.C. § 812)

o State Recreational Marijuana, Medical Marijuana, and Hemp laws are
NOT legitimate medical explanations under U.S. DOT drug testing for a_
positive THC result
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Cannabis and Workplace Drug Testing

TRENDS

Positivity rates increasing in states with recreational cannabis

Percentage of drug test panels including cannabis decreasing
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Cannabis and Workplace Drug Testing

Positivity Rates* % tests including marijuana*
D
2013 2.1% 2015 99.6%
2014 2.4% 2016 99.4%
2015 2.4% 2017 98.8%
2016 2.5% 2018 98.0%
;gg ;:Z: 2019 96.5%
5019 3 19 2020 94.4%
5020 3 6% 2021 88.0%
2021 3.9% 2022 80.2%
2022 4.3% * Quest Diagnostics Drug Testing Index, general workforce
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Cannabis and Workplace Drug Testing

% tests including marijuana by state status*
Recreational

Medical States Neither Total
States
2015 99.5% 99.7% 99.7% 99.6%
2016 99.1% 99.7% 99.6% 99.4%
2017 98.2% 99.3% 99.3% 98.8%
2018 97.0% 98.8% 98.7% 98.0%
2019 95.0% 97.7% 97.8% 96.5%
2020 91.9% 96.3% 96.4% 94.4%
2021 82.7% 91.7% 92.2% 88.0%
2022 73.7% 84.6% 85.5% 80.2%
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Cannabis and Workplace Drug Testing:

New York
Positivity Rates* % tests including marijuana*
_
2013 1.9% 2015 99.3%
2014 2.0% 2016 98.2%
2015 2.1% 2017 98.3%
2016 2.2% 2018 97.4%
o)

2017 2:4% 2019 94.9%
2018 2.4%

2020 91.0%
2019 2.8% -
2020 3 99 2021 72.9%
2021 S oo 2022 52.8%
2022 7.6% * Quest Diagnostics Drug Testing Index, general workforce
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Mature States
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Cannabis and Workplace Drug Testing:

Colorado
Positivity Rates* % tests including marijuana*
_
2013 2.3% 2015 98.9%
2014 2.6% 2016 98.6%
2015 2.6% 2017 96.6%
2016 2-9% 2018 95.0%
o)

2017 2.9% 2019 93.0%
2018 3.6%

2020 90.7%
2019 3.8% i
2020 - G 2021 85.4%
2022 3.9% * Quest Diagnostics Drug Testing Index, general workforce
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Cannabis and Workplace Drug Testing:

Washington
Positivity Rates* % tests including marijuana*
_
2013 2.4% 2015 99.2%
2014 2.7% 2016 98.6%
2015 2.8% 2017 97.4%
20LE 307 2018 95.6%
o)
2017 3.1% 2019 94.4%
2018 3.0%
2020 93.0%
2019 5.5% i
000 5 2021 85.6%
2022 4.6% * Quest Diagnostics Drug Testing Index, general workforce
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Cannabis and Workplace Drug Testing:

California
Positivity Rates* % tests including marijuana*
_
2013 2.1% 2015 99.6%
2014 2.2% 2016 99.5%
2015 2.3% 2017 98.4%
ZULLe 2.4% 2018 96.6%
o)

2017 2:7% 2019 94.5%
2018 3.1%

2020 91.5%
2019 4.1% i
000 - = 2021 83.1%
2021 4.7% 2022 76.2%
2022 4.6% * Quest Diagnostics Drug Testing Index, general workforce
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Cannabis and Workplace Drug Testing:

Nevada
Positivity Rates* % tests including marijuana*
_
2013 1.7% 2015 97.6%
2014 1.9% 2016 96.3%
2015 2.0% 2017 92.0%
2016 2-1% 2018 89.2%
o)

2017 3.0% 2019 85.8%
2018 4.6%

2020 83.2%
2019 5.5% i
2020 e 2021 76.2%
2022 7.0% * Quest Diagnostics Drug Testing Index, general workforce
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Other Examples
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Cannabis and Workplace Drug Testing:

linois
Positivity Rates* % tests including marijuana*
_
2013 2.4% 2015 99.9%
2014 2.2% 2016 99.6%
2015 2.3% 2017 99.4%
2016 2.5% 2018 99.2%
o)

2017 2.6% 2019 97.8%
2018 3.1%

2020 90.0%
2019 3.4% i
000 = 2021 80.5%
2021 6.0% 2022 72.4%
2022 6.4% * Quest Diagnostics Drug Testing Index, general workforce
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Cannabis and Workplace Drug Testing:

New Jersey
Positivity Rates* % tests including marijuana*
_
2013 2.2% 2015 99.5%
2014 2.3% 2016 99.3%
2015 2.3% 2017 98.5%
2016 2.4% 2018 97.6%
o)

2017 2.3% 2019 95.9%
2018 2.6%

2020 91.2%
2019 3.0% i
o 0 2021 80.1%
2022 7.7% * Quest Diagnostics Drug Testing Index, general workforce
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Cannabis Laws By The Numbers
AS OF MAY 31, 2023

38 states + D.C. + 4 U.S. territories have passed “medical marijuana”
laws

23 states + D.C. + 3 U.S. territories have passed “recreational marijuana”
laws

o 15 states passed since 2018
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State Medical Cannabis Laws
38 states and Washington D.C.

Alabama (2021) Maine (1999) North Dakota (2016)

Alaska (1998) Maryland (2014) Ohio (2016)

Arizona (2010) Massachusetts (2012) Oklahoma (2018)

Arkansas (2016) Michigan (2008) Oregon (1998)

California (1996) Minnesota (2014) Pennsylvania (2016)
Colorado (2000) Mississippi (2022) Rhode Island (2006)
Connecticut (2012) Missouri (2018) South Dakota (2020)
Delaware (2011) Montana (2004) Utah (2018)

Florida (2016) Nevada (2000) Vermont (2004)

Hawaii (2000) New Hampshire (2013) Virginia (2020)* (cannabis oil)
Illinois (2013) New Jersey (2010) Washington (1998)

Kentucky (2023) New Mexico (2007) West Virginia (2017) \

AN

Louisiana (2015) New York (2014) Washington, D.C. (2010
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State Recreational Cannabis Laws
23 states and Washington D.C.

© Caldwell Everson PLLC

Alaska (2014) Missouri (2022)
Arizona (2020) Montana (2020)
California (2016) Nevada (2016)
Colorado (2012) New Jersey (2020)
Connecticut (2021) New Mexico (2021)
Delaware (2023) New York (2021)
Illinois (2019) Oregon (2014)
Maine (2016) Rhode Island (2022)
Maryland (2022) Vermont (2018)
Massachusetts (2016) Virginia (2021)
Michigan (2018) Washington (2012)

Minnesota (2023) Washington, D.C. (2014)
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Recent Developments In Cannabis

Employment Protections

o Requires testing for active drug (E.g., California, Washington)

Self-certification for medical cannabis
°E.qg., D.C.

Delta-8/Delta-9

o AK Futures LLC v. Boyd Street Distr. LLC, No. 21-56133, 2022 U.S. App.
LEXIS 13526 (9th Cir. May 19, 2022)
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Possible Future Landscape
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Possible Business Ramifications

Employers and service agents may be impacted by:
o Shift in specimen type/panels
oVirtual oral fluid collections

cDecreased need for MRO review

o|ncreased use of SAPs/SUDs
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